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 摘 要 
本文针对严重的环境问题和复杂的环境犯罪，以风险社会为背景，从
环境保护需求出发，反思环境犯罪之困境，进而重塑环境犯罪，建立一套
更为合理的环境保护刑事法律治理的理论体系和制度体系，尝试回答如何
处理人与自然的关系这一人类终极问题，完善环境刑事立法和司法，推进
环境与资源保护法学、刑法学对环境犯罪深入研究，促进生态文明建设。  
除导论和结语外，本文正文共六章。第一章是对风险社会生成及风险刑
法面貌的描述。自反性现代化把西方带入了风险社会，压缩性现代化使我
国飞速进入风险社会。面对风险社会，刑法积极应对，出现风险刑法现象
并形成与传统刑法不同的风险刑法理论。其范式为：以安全为价值、以预
防为目的、以风险犯为基本载体、以提前介入为主要特征、以行为无价值
为立场。环境刑事立法具有风险刑法面相，其价值在于保障环境安全，目
的在于防范环境风险。  
第二章以风险社会理论和风险刑法理论为参照，对环境犯罪进行反思。
风险社会下的环境犯罪以环境法益为保护法益；环境犯罪具有科技复杂性、
经济相关性、兼具自然犯和行政犯双重属性、决策风险性等特征；环境犯
罪面临着实践困境，原因在于存在理论误区、立法缺陷以及司法障碍；解
决之道在于确立新犯罪观、将环境犯罪作为特殊犯罪对待、刑法积极介入
环境风险、以风险犯为中心、进行规范化归责等理论上的突破，以可持续
发展为立法价值等完善环境刑事立法，以及实现环境刑事司法与环境行政
执法的有效衔接。 
第三章是环境犯罪的规范重构。环境法益不仅实现独立化，而且具有
环境要素法益和环境管理秩序法益的特定内涵；环境犯罪以违反环境行政
管理法规为前提，环境危害行为类型化为污染环境行为和破坏环境行为，
环境危害后果表现为风险、危险以及实害；主体为具备风险需要、风险意
识和风险决策等特征的风险主体；主观罪过形式包括故意和过失。  
第四章是环境风险犯的创设。为了有效保护环境法益，刑法应积极地
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 提前地全面地介入环境风险规制；环境犯罪类型经历了由结果犯到危险犯
再到行为犯的演进过程，形成了结果犯、危险犯和行为犯共存的格局；以
法益保护和风险创设为标准设立环境风险犯，并以风险创设方式不同为标
准，将风险犯分为行为犯、累积犯和预备犯。 
第五章是环境犯罪归责原则的再塑。传统刑法的归责原则建立在因果
关系、罪责基础之上，因果归责和主观归责都不能妥善解决环境犯罪的归
责问题；风险社会的转型为重建归责原则提供了机会，客观归责理论是有
益尝试，为解决环境问题提供了借鉴：动态归责、风险归责和规范归责，
但其没有区分风险与危险；建立因果关系、罪责与归责脱钩的规范化归责
原则，该原则的归责要素和逻辑顺序或模式为：风险—规范—归责。 
第六章是环境犯罪刑事责任方式及实现。环境法益的刑法保护，最终
必须通过必需的、及时的、合理的、有效的刑事制裁方能变为现实；完善
环境犯罪刑事责任方式必要可行，应遵循罪刑相适应等基本原则和预防性
原则、恢复性原则、严厉性原则以及复合性原则等特殊原则；既要完善刑
罚尤其是罚金刑和资格刑，又要完善非刑罚方法；通过立法上设立复合责
任和司法中不同主体的责任承担实现经完善的环境犯罪刑事责任。  
 
关键词：风险社会；风险刑法；环境犯罪；归责
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 ABSTRACT 
In view of the serious environmental problems,complex environment 
crimes, and risk society’s coming, this dissertation will reflect on the plight of 
environmental crimes’ practice and restore environment crimes, try to establish 
a reasonable theoretical system and institutional system of criminal governance 
on environmental protection, to answer how to deal with the relationship 
between human and nature,to improve the environmental criminal legislation 
and justice, to advance environmental and resources protection law and criminal 
law to deeply study the environmental crimes,and promote environmental 
protection and construction of ecological civilization. This dissertation is 
divided into six main chapters: 
The first chapter descripes risk society and risk criminal law. The 
contemporary society gradually enters a risk society by reflexive modernization 
in western countries and by compressed modernization in China. There have 
been showed signs and formed theory of risk criminal law. Risk criminal law 
tries to prevent and solve risks,its paradigm is as follows: taking security as the 
value, taking prevention as the goal, taking risk as the basic, taking 
prepositionally uses punishments as the main feature, taking conduct without 
value as the position. The environmental criminal legislation has the 
characteristics of risk criminal law, its value lies in ensuring environmental 
security,and it aims at preventing environmental risks. 
The second chapter reflects on environmental crimes, which is based on 
risk society theory and risk criminal law. Environmental crimes protects 
environmental legal interests , has the characteristics of technical complexity, 
economic relevance,decision-making risk,both natural crime and administrative 
crime.Environmental crimes is facing practical difficulties, the reason is that 
there are theoretical misunderstandings, legislative defects and judicial 
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 disorders; the solution lies in theoretical breakthroughs,such as to establish a 
new concept of crime, to make risk offense as the center, and normalize 
imputation etc., and perfection of environmental criminal legislation and 
environmental criminal justice. 
The third chapter reconstructs the constitutive elements of environmental 
crimes. Environment legal interests should be independent, its connotation 
including environment factor legal interests and environmental management 
order legal interests. In violation of environmental administrative regulations as 
the premise,harmful behaviors against the environment are divided into 
environmental pollution and damage ,environmental harmful consequences 
including risk, danger and harm. Environmental crimes subject has the 
characteristics of risk demand, risk awareness and risk decision-making. 
Environmental crimes subjective elements include intention and negligence.  
The fourth chapter creates environmental risk offense. In order to 
effectively protect environmental legal interests, criminal law should be 
actively and fully involved in the regulation of environmental 
risk.Environmental crimes types include damage offense,behavior offense and 
potential damage offense. Based on this,this dissertation proposes to establish 
environmental risk offense by legal interests protection and risks creation as the 
standard. Environmental risk offense can be divided into behavior 
offense,preparatory offense and accumulated offense by different ways of risk- 
creating. 
The fifth chapter remodels imputation principle of environmental crimes. 
Imputation principle is based on causality and guilt in traditional criminal 
law ,but causal imputation and subjective imputation can’t properly solve the 
attribution of environmental crimes.The transformation of risk society provides 
an opportunity for  reconstruction of the imputation principle.Objective 
imputation theory is a useful attempt, which provides a reference to solve 
environmental problems: dynamic imputation, risk imputation and normative 
imputation, but it did not distinguish between risk and danger. Based not on 
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 causality and guilt but risk, the normalized imputation principle has the 
elements and the logical sequence or pattern: risk-regulation-liability. 
The sixth chapter improves and realizes the way of criminal responsibility 
of environmental crimes. Criminal protection of environmental legal interests 
ultimately can become a reality by necessary ,timely, reasonable and effective 
criminal sanctions. Improvement on the way of the environmental criminal 
responsibility is necessary and feasible, suiting punishment to crime and other 
basic principles and the precautionary principle and other special principles 
should be followed.It is necessary to improve not only the fine 
penalty ,qualification penalty, but also the non-penalty methods. The 
distribution of compound criminal responsibility and the assumption of 
different subjects will realize the improved environmental criminal 
responsibility. 
Key words: Risk Society; Risk Criminal Law; Environmental Crimes; 
Imputation
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导 论 
1 
 
导 论 
一、研究动因 
（一）环境问题日益严重 
人类是自然之子，本应尊重自然，珍爱自然，善待自然，与自然和谐
相处。但是，自人类诞生之日起，就以一个征服者的心态征服自然、控制
自然。随着人类认识水平和实践能力的提高，一方面，人类享受着其带来
的相应的累累硕果：经济发展、科技腾飞等等；但是，另一方面，人类也
忍受着其造成的相应的种种恶果：气候变化、环境破坏、环境污染等等。
世界各国各地都不同程度地存在环境破坏和环境污染问题，表现为森林破
坏、空气污染、水体污染、水土流失、土地沙漠化等等。可见，人类对自
然的破坏能力与对自然的汲取能力同步增强，致使自然的自净和复原能力
得以破坏，最终自然只能把人类强加于它的破坏后果返还给人类，屡屡频
发的重大环境事件足以证明这一点。稍远的有发生在 20 世纪 30-60 年代间
的震惊世界的“八大公害”：比利时马斯河谷烟雾事件、美国洛杉矶烟雾
事件、美国多诺拉烟雾事件、英国伦敦烟雾事件、日本水俟病事件、日本
四日市哮喘病事件、日本爱知县米糠油事件和日本富山疼痛病事件；20 世
纪 70-80 年代又发生“新七大公害”：意大利塞维索化学污染事件、美国腊
芙运河污染事件、美国三里岛核电站泄漏事件、墨西哥液化气爆炸事件、
印度博帕尔农药泄漏事件、前苏联切尔诺贝利核泄漏事件、瑞士巴塞尔赞
多兹化学公司莱茵河污染事件。①进入 21 世纪以来，国外有日本福岛核泄
露事件、欧洲大肠杆菌污染事件等重大环境事件，我国则有 2011 年的蓬莱
中海油溢油事件、2013 年青岛输油管道爆炸事件、2015 年的腾格里沙漠污
染事件以及近几年连续肆虐我国北方的沙尘暴和雾霾等等。而且，环境问
题日趋严重，不限于一个国家或地区，呈现出弥散性的扩展趋势，跨国乃
                                                 
① 参见曹明德.生态法原理[M].北京:人民出版社,2002.142.  
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